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Introduction

One of the first questions that you need 1o determine, after reaching the conclusion that
your dispute is subject o arbitration (no small matter in itself), is what law will control
the procedural elements of the arbitration. This question may prove very simple to
resolve; or decidedly more complex, Which cousse the determination takes is largely
dependent on how carefully the contract was drafred.

In either event, the importance of promptly and correctly resolving this governing law
question cannot be underestimated. Its resolution may, under some circumstances, resiilt
in dramatically different discovery obligations. It may broadly alter the powers of your
arbitrators Lo control discovery and provide assistance with third-party discovery.
Depending on which law governs the arbitration, your time for timely filing 2 motion to

‘vacate a disagreeable panel award may vary by several days and the grounds on which

you may contest an award may change in very important substantive ways. In fact, in
certain circumstances, your very arbitration may arguably be invalidated based on the
action or inaction of your arbitrators. Tn sum: you really do not know what type of
arbitration you will have until you have confirmed what law will govern its procedures.

Two recent. cour decisions have underscored {he importance of promptly and correctly
deciding which law governs the arbitration pracedure. In the Second Cirouit’s recent
decision in Securily Ins. Co. of Hartford v. TIG Ins. Co., 360 F.3d 322 (2d Cir. 2004) (a
copy of the decision follows this paper), the Court held that a reinsurance arbitration may
be stayed pending the outcome of related litigation, based on an application of the
California Code of Civil Procedure where the reinsurance agreement designated
California law as coanlrolling. This outcome is in stark contrast to Lhe priority typically
given to arbitration over litigation under the Federal Arbitration Act, 9 U.S.C. §1, er. seq.
(the “FAA™). The application of the California Code rather than the FAA, as a very
practical matter, resulted in the arbitration being stayed, rather than the litigation.

Even more recently, the United States Supreme Court reached a decision that re-
emphasized the importance of clearly deciding which jurisdictional law governs your
arbitration before proceeding headlong into arbitration. In Buckeve Check Cashing, Inc.
v. Cardegna, el al., No. 04-1264 (U.S., Feb. 21, 2006) (a copy of Lhis decision also

follows this paper), the Supreme Court concluded that the question of a contract’s.

validity is to be considered by the arbitrator in the first instance, not resolved by a court,
even though the state law applicable to the contract generally would leave the issue to 2
court’s resolution. The Court based its decision on the view that the FAA and related
federal acbitration case law preempted the application of state law and ultimately
governed the dispute, even though the state court had properly exercised jurisdiction over
the contract and had reached an opposite conclusion based on the application of
conflicting Florida state arbitration law. In Buckeye, the arbitration agreement expressly
provided that the FAA was to govern. Again, which law governed the procedure of the
arbitration made a significant difference.
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‘This paper is intended to provide the reinsurance practitioner with a basic outline for and
case law relevant to determining the answer to the question of which law will controf the
procedure of the arbitration. As always, the specific facts of the arbitration clause and the
particular substantive law of the jurisdiction considering the question will vary.!
Experienced counsel should be consulted in resolving these questions based on the

" specific Pacts presentsd and relevant law. Should you find yourself faced with a

particularly challenging dilemma, we encourage you 10 contact the authors {o discuss
your situation further. :

Begin at the Beginning: Some Basic Choices

In deciding which law will govern, you might first ask: what procedural law options are
available? Focusing for the moment on just the United States jurisdictional options, the
choices for governing law largely come down to sither the FAA or one of the various

state arbitration acts.

Tha FAA can be found in 9 US.C. §1 et seq. and is implicated whenever interstate

commerce is at issue. As a general rule, contracls of reinsurance lypically involve
. interstate commerce and therefore trigger application of the FAA. See, e.g., Security Life

Ins. Co. gf Am. v. Hannover Life Reassurance Co. of Am., 167 F. Supp. 2d. 1086, 1088
(D. Minn. 2001) (“Reinsurance contracts fail under the protection” of the Federal
Arbitration Act.™); Utica Miutval Tns. Co. v. Gulf Ins. Co., 762 N.¥.S.2d 730, 732 (N.Y.
App. Div. 2003). ' '

Notwithstanding that the FAA has often been applied, sometimes without question or
serfous consideration, by many a federal cour, this does not-Inean state arbitration laws

-can be safely ignored. State arbitration laws may still be properly found to apply to
. govern the procedure of an arbitration arising from a particular reinsurance contract, eveu
when the contract clearly invalves interstale commerce. When a state’s procedural law

may apply, the specific law must be carefully researched and considered. While there has
been cousiderable effort to attempt 1o achieve some measure of uniformity among the
various state arbitration acts, by the promulgation of the Uniform Arbitration Act and,
more recently, the Revised Uniform Arbitration Act, there still remains considerable
diversity among the various states. As mentioned above, these differences can have some
dramatic impacts on the practical outcome of' the dispute.

A Clear Choice of Procedural Layw: Say What You Mean and Mear: What Yon Suy

- Determining which jurisdiction’s law applies to your dispute may be as simple as reading

the coniract, Many modern reinsurance contracts contain a clear choice of law provision
which expressly adopts a particular jurisdiction’s law to govern the arbitration
procedures. ) ) :

When such a provision exists and is clear, the selected law will typically govern the
atbitration. See, e.g, Voft Info. Sei., Inc. v. Board of Trs. Of Leland Stanford Junior Uniy.,

! Opinions expressed in this paper aze nol necessarily those of Larson. - King, LLP or its clients,
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489 U.S. 468; 477 (1989) (affirming stay of arbitration as required by California state law
where parties’ agreement provided that California law was ta apply); Seeurity Ins. Co. of
Hartford v. 11G Ins. Co., 360 F.3d 322, 328 (2d Cir. 2004) (affirming stay of arbitration
as required by California state law where agreement contained broad choice-oftlaw
provision). Likewise, if an agreement expressly and clearly adopts the FAA, it will be
likely applied. See Rodriguez v. Am. Tech., Inc.,, No. G034933 (Cal, Ct. App., Feb. 16,
2006) (reversing denial of motion to compel arbitration despite California state law where
parties’ agreement was made pursuant (o the FAA). '

Federat Preemption: The Federal Empire Strifces Back

A clear choice of law, even a clear choice of procedure, is not, however, a complete

guarantee that the selected jurisdiction’s law will govern the procedural-aspects of the

arbitration. Indeed, federal courts have many times rejected the chosen jurisdiction’s law

and, instead, applied the FAA to govérn the arbitration’s procedure. This is particularly
likely when the choice of law clause is not clear about its application to the arbitration
procedure. :

If there is any ambiguity about whether a choice-of-law provision also incorporates a
jurisdiction’s procedural rules of arbitration, the courts have often read the provision so

as to Favor arbitration consistent with the pro-arbitration policy of the Federal Arbitration

Act. Mastrobuone v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 62 (1995) (holding
that-ambiguous choice-of-law clause only incorporared the state’s substantive law, not its
procedural arbitration statute). Therefore, 2 mere venue clause will often not be read to
be a choice-of-law clause. Cermain Underwriters at Lloyd's London v. Argonaut Ins. Co.,
264 F.Supp.2d 926, 933 (N.D.Cal. 2003). Morzover, it should be noted that i a state law
is clearly anti-arbitration, the courts are likely to find it unenforceable under Lhe Federal
Arbitration Act, even in light of a broad state choice-of-law clause. See, e.g., Ainsworth
v. Adilstate Ins. Co., 634 F.Supp. 52, 54 (W.D. Mo. 1985) (applying Federal Arbitration
Act despile broad choice-of-law clause where state law would have made the arbitration
agreement unenforceable).’ : :

Reverse Preemption: Just Whern You Thonght It Was Safe to Go Back Into the Water

BEven when a contract clearly arises from interstate commerce and does not include a
clear choice of law, it still may be interpreted to require a particular state’s arbitration
procedure, over the FAA. This. result, while not common, typically is justified by

application of a doctrine known as “reverse preemption.”

The McCarran-Ferguson Act was adopted to prevent generic federal statutes from

preempting state statutes that regulate insurance. 15 U.S.C. §§ 1011-1015. One section .

2 While dinsworth is still technically good law, it is unclear whether it wonld continue to be followed alier

Fol. Neveriheless, courls highly disfavar state slatutes that prohibil arbilration completely. See, e.g.,’

Mlied-Bruce Terminix Cos., Inc. v. Dobson, 5313 US. 265 (1995) (refusing 1o apply ‘stale arbitcation statuie
(hat would bave invalidated arbitration. provision under a broad interpretation of “ipterstate commierce”).
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of the Act specifically addresses reverse preemaption (sometimes also known as “inverse
preemption”);

No Act of Congress shall be construed to invalidate, impair, or supersede
any law enacted by any State for the purpose of regulating the business of
insurance, or which imposes a fee or tax upon such business, unless such
Act specifically relates to the business of insurance . . .

15 U.S.C. § 1012(b). Relying on this language, the courts apply a three-part test to
determine if a state arbitration statute would control over (or reverse preempt) the federal
statute: . ‘

1) The federal statute at issue does not specifically relate to the business of
insurance. ) ’

2) The stale statule at issue was enacted for the purpose of regulating the.

business of insurance.

3) Application of the federa) statute would invalicfﬁte, impair, or supersede the
state statute, ) '

See, e.g., Munich Amer. Reins. Co. v. Crawford, 141 F,3d 585, 590 (5% Cir. 1998). Ifall

- three elemenis are satisfied, the state statule will control, thus reverse preempling the
federal statute.

- As & general matter, the first and third elements are easily satisfied in issues of
arbitration. 3

The first element requires that the federal statute not specifically relate to the business of
insurance. In reinsurance arbitrations, the federal statute that may be implicated is the
Tederal Arbitration Act. Universally, courts have held that the Federal Arbitration Act
does. not specifically relate to the business of insurance. See, e.g., Munich, 141 F.3d at
590, Stephens v. American Infernat’l Ins. Co., 66 F.3d 41, 44 (2d Cir. 1995). Therefore,
the first element is almost certainly satisfied.?

The third element requires a showing that the federal statute, if applied, would invalidate,”
impair, or supersede the relevant state statute, Here, the focus is often on the lack of any.

specific state statute. For example, in Milfer v National Fidelity Life Insurance
Compoany, the plaintiff argued that the Federal Arbitration Act was precluded by the

MeCarran-Ferguson Act because Georgia had enacted statutes that regulate the business

? An example of a federal statute that specifically relates to the business of insurance is the Federal Crop
Insurance Acl. 7. U.S.C. § 1501 ef seq: Because Ihal sialute, which wandates arbilration, specifically
relates to the business of inswance, the McCarran-Ferguson Act does nol apply. Jn re 2000 Stgar Beet
Crop Ins. Litig., 128 F.Supp.2d 992, Y97 (D.Mina. 2002): J/GF Ins. Co. v. Hat Creek P'ship. 76 S.W.3d
859, 864 (Ark. 2002). Therefore, in cases arising under {he Federal Crop Inswrance Act, the Federal
Arbitration Act continues (o preempt any contrary state law. fef. i
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of insurance. 588 F.2d 185, 187 (5™ Cir. 1979). There was no specific slale sfatule,

however, forbidding arbitration of insurance disputes. 7. Because no stale stalule was
invalidated, impaired, or superseded, then, the Federal Arbitration Act controlled, and
arbitration was required under the parties’ agreement. Jd. See also Quackenbush v.
Allstate Ins. Co., 121 F.3d 1372, 1381-82 (9" Cir. 1997) (aflirming order to arbitrate
because no siate statute prohibited the arbitration of offset issues in the context of a
liquidation praceeding); Bernstein v. Comez'r of Banking and Ins. of ¥, G0G F.Supp. 98,

103 (S.D.N.Y. 1984) (allowing arbitration where no state statute prohibited it even -

though state case law might). :

The second element, then, asks whether the state statule was enacted for the pumpose of
regulating the business of insurance. In analyzing the state statiite at issue, the United
States Supreme Court has stated that statutes regulating the “business of insurance”

within the meaning of McCarran-Ferguson are statutes that are aimed at protecting .or _

regulating the relationship belween an insurance company and its pelicylolders. SEC v.
Nat'l Sec., Inc., 393 1.8, 453, 460 (1969). Courts will look at three factors to determine

whether the practice that the state statute reguldies falls within the “business of

insurance™ 1) whether the practice has the effect of transferring or spreading the risk; 2)
whether the practice is an integral part of the policy relationship between the insurer and
the insured; and 3) whether the practice is limited to entities within the insurance
industry. Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982) (summarizing
and applying the criteria developed in Group Life & Health Ins. Co. v. Royal Drug Co.,
440 1J.S. 205 {1979)). None of these factors alone is determinative; rather, a court will
examine zll three in determining whetlier a practice falls within the “business of
insurance,” and, therefore, within McCarran-Ferguson. ¢/, Reinsurance is likely to:be
considered a practice that is within the “business of insurance.” See, e.g., Stephens, 66
F.3d al 44 (“Reinsurance practices fall within this test.”).

Generally, courls have reviewed two types of statutes under McCarran-Ferguson: general
arbitralion statutes and stafutes regulating the liquidation of insurance companies (which

sometimes involve arbitration). Under either type of statute, you must determine whether

a statute is aimed at protecting or regulating the relationship between an insurance .

company and its policyholders.

Many states have adopted statutes governing arbitration. When those statules are general,
without any specific reference to insurance, they will still usually be preempted by the
Federal Arbitration Act. That is because gencral arbitration statutes do not specifically
regulate the business of insurance, but rather regulate disputc resolution generally. See
Hamilion Life Ins. Co. of N.Y. v. Republic Nat'i Life Ins. Co., 408 F.2d-606, 611 (2d Cir.
1969) (holding that the Federal Arbitration Act was not reverse preempted by the New

- York or Texas acbitration statutes because those statutes did not regulate the business of

insurance); Ainsworth v. Allstaie Ins. Co., 634 F.Supp. 52,.56 (W.D. Mo. 1985)
(concluding that state-common-law rule against arbitration was not within the category ol
laws regulating insurance).
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Of the states that have adopred a uniform arbitration act, many expressly exclude
contracts of insurance from their reach.”. Under those state laws, arbitration provisions in
ihsurance contiacts are unenforceable. Most, however, exempt reinsurance contracts or
contracts between insurance companies.’ Therefore, even under these more restrictive
state Jaws, arbitration provisions in reinsurance contracts would remain enforceable.
When a more specific exclusion is at issue, the McCarran-Ferguson analysis is different.

In the context of direct insurance policies, courts consistently find that a state statute that
makes arbitration pravisions in insurance contracts unenforceable is a statuie regulating
the business of insurance. See, e.g., Amer. Bankers Ins. Co, of Fla. v. Iman, 2006 WL
52273 (3" Cir) (holding that Federal Arbitration Act was reverse preempted under
McCarran-Perguson Act in light of Mississippi statute); McKnight v. Chicago Title Ins.

Co., Inc., 358 F.3d 854, 855 (J1™ Cir. 2004) (reverse preemption in light of Georgia:

statute); Standard Sec. Life Ins. Co. gf N.Y. v. West, 267 F.3d 821, 824-25 (8™ Cir. 2001)

* (reverse preemption in light of Missouri statute); Nez'! Home Ins. Co. v. King, 291
F.Supp.2d 518, 530 (E.D. Ky. 2003) (reverse preemption in light of Kenlucky stamute). In
those instances, the Federal Arbitration Act is reverse preempted by the McCarran—
. Ferguson Act, and the state statute controls, thus making the arbitration 'provision
unenforceable. - o

Courts have reached the same conclusion in the context of reinsurance. For example, at
one time, Kansas® arbitration statute provided that arbitration provisions were
unenforceable in contracts of insurance, Adus. Reins. Bureau v. Great Plains Mut. Ins,
Co., Inc., 969 F.2d 931, 932 (10" Cir. 1992). Applying the three-part test, the Tenth
Circuit Court of Appeals concluded that this statate regulated the “business of insurance,”
and that the “business of insurance” also includes reinsurauce. Id: at 933. Therefore,
under McCarran-Ferguson, the state law controlled and the arbitration clause in the
reinsurance agreement was uneaforceable. /d. at 934.5 See also Oil Ins, Ass'n v. Royal

* Specifically; Arkansas, Georgia, Kansas, Kentucky. Missouri, Montana, Nebraska, South Carolina, South
Dukota, and Vermont all have arbitration statutes that exclude insurance contracts. Maine and Mississippi
both exclude policies of automobile liability wncler their uninsured motorist coverage stattes, and Rhode
Island cxeludes policies of primury iisurance; presumably, these statules would not affect conuracis of
reinsurance. : :

* Kansas, Kentucky, Missagri, and Nebraska specifically provide that their arbitration statutes apply to
contracis of reinsurance. Georgia, Montana, and South Dakota have asbitraton statuies that apply to
contracts belween insutance companics, presumably including reinsncance conlracts. This leaves only

* Arkansas, South. Carolina, and Vermant that would arguably invalidate arbitration provisions in veinsorance

agreements.

S Since Mutnal Reinstronce was decided, Kansas has amended its arbifralion statute o provide (hat

reinsurance confracts are nol to be considered as contracts of insurance. K.S.A. § 5-401. In fact, s is

consistent with the position laken by most stales that exclude insurance coniracls from their arbilration

Stawntes, but expressly exempl reinsiance contracts [rom hat esclusion. See’ supra note 5 and
" accompanying (ext, . :
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Indem. Co., 519 SW.2d 148, 151 (Tex. Civ. App. 1975) (applying general $tate statute
invalidating arbitration provisions in insurance contragts te a reinsurance agreement).’

As to liquidation statues, most caurts conchude that such statutes regulate the business of
insurance because they offer the policyholder the protection of an orderly liquidation. *
United States Depl. of Treasury v. Fabe, 508 U.S. 491, 505-06 (1993); Munich, 141 F3d
at 392; Stephens, 66 T.3d at 44-45. If the liquidation statute expressly prohibits
arbitration, a court is likely to conclude that MeCarran-Ferguson saves the state statute
from preemption by the Federal Arbitration Act. See, e.g., Stephens, 66 F.3d al 44
(applying Kentucky Liquidation Act that voided arbitration provisions in insurance

contracts once the insurance company is in liquidation). In those instances, the -
arbitration provision will be overtaken by litigation.. ’

The liquidation statute need not expressly prohibit arbitration, however. If, for example,
it provides that all matters involving an insurance company in liquidation must be
consolidated in one court, this may be a state statute that reverse preempts the Federal
Arbitration Act. See Davister Corp. v. United Rep. Life Ins. Co., 152 F.3d 1277, 1281
(10" Cir. 1998) (applying reverse preemption so that Utah statute controlled). Or, if the
state liquidation stamte provides exclusive original jurisdiction in the state court, the
arbitration provision may be invalid. Sez Muzich, 141 F.3d at-596 (applying reverse
preemption so that Oldahoma statute controlled). :

Conclusion

1t is critically important, if for no other reason than to know what dead Iﬁles‘ may apply to

your arbitration, to confirm which laws govern the procedure of the arbitration. This
resolution may be simply answered by a clear and broadly-warded choice of law clause
that plainly describes an election by the contracting paties of a particular jurisdiction’s

arbifration laws. In such a case, it is merely important for you to educate yourself of the-

particulars of that jurisdiction’s arbitration act.

If the contract is not so clear, further effort must be undertaken to carefully and properly'

resolve the-issue of which law will govern the arbitration and describe the procedure (o

be followed. This paper describes in a general manner some of the important efements of -

this consideration.

" Like Kansas, Texas has since revised its arbiration act  Texas na Jonger excludes insurance contracls.
TEX. C1v. PrRAC: & REANL § 171,002, -

* In one case, Lhe court allowed arbitration, concluding that Colorado’s liquidation statute did not regulate
the *business of insurance™ under McCarran-Ferguson, Phillips v. Lincoln Nat'l Health & Cas. Ins. C 0.,

774 F.Supp. 1297, 1300 (D, Colo. 1991). The case, however, contains no explanation of the courl’s.

reasoning and actually ciles o the dissent of one of the leading cases on the definition of “business of
insurance,” C.S. Dept. of Treasury v. Fabe, 508 U.S, 491 (L993).
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Lol 1 DOCUMENT

BUCKEYE CHECK CASHING, INC., PETITIONER v JOHN CARDEGNA ET
A .

No. (4-1264

SUPREME COURT OF THE UNITED STATES

2006 US, LEXIS 1814

Nm'cmhc_r 29, 2003, Argued
February 21, 2006, Decjded

NOTICE: (7).

Thé LEXIS pagination of this document is subject to
chan_gc Iending release of the final publistied version,

PRIOR HISTORY: ON -WRIT OF CERTIORARI TO
THE SUFREME COURT OF FLORIDA. Cardegna v.

- Buckeye Check Cashing, huc., 894 So. 24 860, 2005 Fla,
LEXIS 51 (Fla, 2005) ’

* IISPOSITION: Roversed and remanded.

SYLLABUS: For each deferred-payment " ransaction
respondents enlercd jnio will Buckeye Check Cashing,
they signed an Agreeinent conlaining provisions (hat
requited binding arbitration (o resolve disputes arising
oui of the Agreement. Respondenls sued in Florida state
courl, alleging that Buckeya charged usuriqus inferest
fates and that e Agreement violated vacious Torida
laws, rendering it criminal on its face, The Irind court
denied Buckeye's motion 1o compel arbitration. holding

that a court rather tay an arbitator should resolye 2 - -

“claim thal a conileact is illegal and void ab initio, A siale
appellate courl reversed, but was in furi; reversed by the
1*2] Florida Supreme Court, which reasaned thal enforc-
ing an arbilration agreement in 2 conlract challenged as
unlawful would violate siate public policy and contract.
law. '
P
Held: Regardless of whether it is brought in federal or
* slate court, a challenge to the validity of 2 contract as a
whole, and not specilically o e arbilration- cliuse
within il, must 80 (e thé arbitrator, not the court. Prima
Paint Corp. v. Flood & Conklint M. Co, 388 .S 393,

87 5. Ce. 1801, 18 L. Ed. 2d 1270, and Southiond Corp. -

. Keaiing, 463 U.S. 1, 104 8. Ct. 852, 79 L. £d 24 1,
answer the question presented lere Uy establishing three
propositions. Firsl. as a matter of substantive federal ar-

bilration law, an arbiteation proyision is severable-{rom

the remainder of the coritract. See Prima Paini, 388 U8,
ai 400, 402404, Second, unless the challenge is to the
arbitration clause fiself, the issue of (he contract’s validity
is considered by the arbilrator in the first instance. See

i, af F03-404: Thied, this arbilration low applics in stale

as well as federal courts. See Sonthland supra, af 12,
The crux of respondents' claim is that he-Agroement as a
whole (including [*3) its arbitration provision) is ren-
dered invalid by thie usurious finance chasge. Because
this challenges the Agreemant, and not specifically its
arbilcalion ‘provisions, the laller are enforceable apar(

- from the rémainder of the coniracl, .and the chaltenge

shauld be considered by an arbitralor, not a court, Tie

Florida Supreme Court erred in declining (o apply Prima )
* Paint’s severability rule, and respondents' asseriion that

hat rule does aot apply in staie conr! runs conliary lo
Prima Paint and Southlond, Pp. 3-8,

89480, 2d 860, reversed and remancled,

JUDGES: SCALIA, J,, delivered the opinion of the

Coun, in which ROBERTS, C. J. and STEVENS, -
KENNEDY, SOUTER. GINSEURG, and BREYER, J).. -

Jjoined. THOMAS, J. filed a dissenting opinion, ALITO,

1.. took no part in the consideration or decision of the

case. .

OPINIONBY: SCALIA

OPINION:

JUSTICE SCALIA detivered fhe opiion of the
Couri.

We decide whether a court or an arbitmator shiould
consider the claim that a contract contaiving an arbiira-
lion provision is void for illegality.

[

2006 U.S. LEXIS 1814, *

Respondents John Cardegnn and Donna Rewer en-

fered inio various deferred-payment fransactions with
petitioner Buckeye Check Cashing (Buckeye), [*4] in
which fhey received cash in exchange for o personal
check in the amount of the cash plns 2 fnance charge.
For each scparle transaction ey signed 4 *Deferred

Deposit and Disclosure Agreement” (Agreement), whicki

P R

] the foll,

provisions:

"L Arbitration Disclosure By signing 1his Agree-
ent, you agree that if'a dispute of any kind arises ont of

* this Agreemeni oryaur application tlicrefore or any in-

strument relating thereto, then either you ar we or third-
parties involved can chouse (o liave that dispute resalved
by binding arbitration as set forth in Paragraph 2 below ,

2. drbitration Provisions Auy claiw, dispute, or con-
troversy . . . amising from or relating 1o this Agreement .
- or (be validity, caforceability, or scope of this Arbitra-

lion Pravision or the entire Agrecment (collcetively

"Clain), shall be resolved, upon the election of You or us
or said third-padtics, by binding arbitation - . . . This
arbitsation’ Agreenient is made pursuant 10 2 transaction
involving interstate commerce, and shall be governad by
the Federa) Arbitration. Act (FAA"), 9 U.S.C, Sections 1-
16. The arbitrator shall apply a pplicable substantive [*5]

Taw constrain( /sic] with the FAA and applicable stautes
of liniitations and shali honor claims of privitege recog-. v

nized by law ., . "

Respondents brought this putalive class action in
Florida state court, alleging that Bucheye charged nsuri-
ous interest rates and that the Agreement violated ¥arious
Florida lending and consumer-protection laws. rendering
iLcrintinal on its fiice. Buckeye moved [o compel arbilra-
tion. The ral court denied the motion, holding that a

contt rather (ran an arbilrator should resolve aclaim tiat

2 contract is illegal aud vaid ab iido. The Distric Court
of Appeal of Flarida for the Fourth Districi revejsed.
Tolding that because respondents did not challenge the
arbitration provision itself, but instead climed that the
enlire contract wis void, the. agreeinent. (o arbitrate was
enforceable, and the question af the contracl’s legality
shauld go to the arbitrator, | :

Respondeuts appeated, and (ic Florida Supreme
Court reversed, veasoning (hat 1o enforce an agrezinent ko
arbitrale i a contraet chatlenged as unlawful "'could
Ureathe life inte a contmet that not only violstes state
Taw, bitt alsa is criminal iv nawre . . . M 894 So. 2d 8a),
862 (2005} [+6] (quoting Party Yards, Inic. v. Templeton,
731 8o. 2d 121, 123 (Fia. App. 2000)). We granted cer-
tiorari. 545 (7.8, 12580 2937, 162 L. Ed 2d S
(2005). . C

|t

Page2

A

To avercamc judicial resistance to arbitmtion, Con-
gress enucted ihie Federl Arbitralion Act TFAA), 9
U.S.C.§§ 1-16. Seciion 2 embodics the national policy
Tavoring arbitration and places arbitration agreements on
equal fooling with all otlier contracts;

“A. written provision in, . . a contiact . . . (o sellle
by arbivation a controversy thercafier arising out of sneh
comlmacl , ... Or an agreement i wriling fo submit to arhi-
iralion an existing contruversy arisiny onC of such o con-
fract . .. shall be vakid, irrevecable. and cnfarcenble, save

‘upon such grounds as exist at law or in equity for te

revocition of amy conltracl.”

Challenges 1o the validity of arbitation agreements
"upon such grounds as exist af law or in equity for the
revocalion of any contact” can be divided into fwo
types. One type challenges specifically the validity of the
agreemient fo arbitrale. See, e.g., Southland Corp. v
Keating, 463 [L.8. 1, 4-5, 104 8, 1. 852, 79 L. kd, 2d 1
(1984) (challenging Ile agreement to arbitmate as void
under California [*7§ law insolar as it purported lo-cover
claims brought under the siate Franchise Tnvestment
Law). The other challenges. the conrirct as a wiole, ci-
ther ont a ground that directly afiects the catire agreement
(.. tie agreement was (raudulently induced), or on the
ground that the Alegality of one of the confract's provi-
siens renders the whole contsact invalid: nl Respondents'
clahn is of this second type. The crux of the contplaint is
that he contriet as a wlole {including its arbitration pro-

‘vision) is rendered invalid by tlic usurious' finance

chacge.

04.The issue of the contract's validity is dir
ferent from the issue of whether any -agrecitent .
between the alleged obligor and abligec wis ever

conclnded. Qus opinjon today addresses only the
{ormer, and dees not speak to the issue decided in
- Lhe cuses cited by respondents Gind by the Florida
Supreme Court). which hold that it is for courts lo
decide whether the afleged obligor ever signed
the confract, Chastain . Robwrson-Fumphrey

Co, 957 I7.2d 851 (CAL4 1992), whether thie si-

gror lacked authority te commit the alleged prin-
cipal, Sanchiik AR v. Advent fm'f Corp.. 220 F.3d
99 (C43 2000); Sphere Drake Ius. Lid v. it
American Ins. Co., 256 F.3d 587 (17 2001). and
whether thz signor lacked e mental capacily lo
assenl, Spakr v. Secco, 330 F.3d 1266 (410
2003). .

I+

«
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in Prima Pant Corp, v. Flood & Canklin Afg. Co.,
388 (28, 393, 87 8. Cr. 1804, 18 L. Ed 2d 1270 (1967),
we addressed the question of who -=court or arbilrator --
deeides these 1wo-types of challenges. The issne in the

~ case was "whether a claim of fraud in the inducement of

Uhe entire contract s (0 be resolved by the faderal court,

_or whether the niattec is 1o be seferred 1o the arbitrators."

id., ar 402, 87 S. Cr. 1300, 18 L. el 24 1270, Guided by
§ 4 of the FLd, n2 we held that “if the claim s frand in
Whe induczment of the arbitrabon clause ftself -- an issue
which goes io (he making of the agreement 1o arhitrate -
the federal court may proceed to adjudicate . Bul the
statntory language does nol permit the federal court to
consider clhims of frand in the inducement of the eon-
tract generally.* i, ar 403-404, 87 8. Cu. 1804, 18 L. Fd.
2 1276 (internal quolation marks and footnote omitted).
We rejected the view thal (e question of “severabiline”
was one of state law. 50 that if state law held the arbitra-

. tiou provision ot 16 be severable a challenge (o the cou-

- tract as a whole would be decided by the count. See id,

at 400, 402-403, 37 8. C. 1801, 18 L. Ed, 2d 1370 .

n2ln pcrﬁxiem maa, § 4 reads:

"A party aggrieved by the afleged lailure,
neglect, or refusal of another (- atbitvate under a
writien agrecment for asbittation way petition
any United States district coust [with jurisdiction]

. Tor an order directing that such arbitraion
‘praceed in 2 mamier provided for in such agree-
ment . . . . Upos being savisfied thar the muking
of the agreement for arbitration or the failure lo
comply therewillt is not in issue, the court shall
make an order dirceting the pacties 1o proceed 10
arhilration m m.ordancc witle lhc terms of the
agreement .

9

Snbscqucnll) in .S‘omhluml Corp., we held ihat the

FAA “created a hody of federal substantive law," which
was "applicable in state and federal cour.” 465 L8, ar
12,104 S. C1. 852, 79 Lo Ed 2d 1 (intermal quotition
marks omilted). We rejected the view thar siie law
could bor enforcement of § 2, even in the context of
state-law claims brought in siate court. See iil, ar f0-14,

104°8. Ct.' 833 79 L. Ed 2 I see also Alfied-Brice:

Ternunwe Cos. v. Dubson, 313 S, 263, 270-273, 113 S,

©CL 834, {30 L. Ed 2d 733 €1993).

B

Prima Paint and Sourhlansd answer the question pre-
sented here by establishing three propositions. First, as a
matter of substantve federl arbitration law, an arbitea-
tian provision is severable from the remainder of the

contmet. Second, unfess the challenge is lo the arbitra-
tion clause itself, Lhe issue of the contract's validiy is
considered by the arbitrator in the Frst instance. Third,
this arbiuation faw applies in state as well as federal
courts. - The porties have oot requested, and we do not
undertake, reconsideration of those holdings. Applying
them to this casz, we conclude that begause respondents
chalienge the Agreement, but not specifically jts arbilm-
tioi. provisions, tose provisions [*10] are enforceable
apart from the remainder of the contracl. The chilfenge
should therefora be considered by an aebiualor, not a
court.

In declining to apply Prime Paint’s e of sever-

" ability, the Florida Supreme Court relied on the distinc-

tion between. voi and voidable contracis. "Florida public
palicy and contract law," it concluded, permit *no sever-
able, ot salvageable, pacis of a contact found illegal and
void under Florida law." 89 So. 2d, ar 864, Prima Puint
wakes (his conclnsion irrelevant. That case rejected ap-
plication of smte severabifity rules to the arbimtion
agrecment withour discussing whether the chatlenge at
issne wonld have rendered 1he contract void or voidable.
See 388 U.S., at 400-404, 87 8. Cr. 1801, 18 L. Ed. 2d
1376, Indeed 1he opinion espressly disclaimed any need
to tlecide whal state-law remedy was available, nl ar
400, n.3,87 8. Ce 1801, 18 L. &d. 24 1220, (hough Jug-
tice Black's dissenl assertec that state law rendered the
contract void, id, or 407, 87 8. Ct. 1804, 18 L. Ed. 2d
{270). Likewise in Sourhland, which arose in state courl,
we did not ask whether ihe several challenges ade there
- fraud, misrepresentation, breach of coutract, breach of
fduciary duty, and {*11] violation of the Calilornia
Franchise lnvestment Law -- would render-the contract

* void or veidable. We simply rejecied the proposition that

the enforceability of the arbitration agreement wimed on
the stale legislature's judgment concermug the forum for
enforcement of the stae-law cause of action. See /65
C8, ae 10, 104 8. Cr. 832, 79 L, Ed. 2 J. So also here,
we capnut accept the Florida Supreme Courl’s conclusion
that, enforceability of e arbivation agreement should
turn on “Florida public policy and comract law," 894 So.
X, ar 364, )

c

Respondents assen thal Prima Painl's rale of sever-
ability does nol apply in stale court. They argue that

‘Prima Paint inlerpreted only § § 3 and 4 — two of the

FAA's procedural provisions, which appesr lo apply by
their lenus oaly in federal court — but not § 2, the only
proviston that we have applied in state courl. This does
ol accuralely describe Prime Paint. Although § 4, in
patticular, had much to do with Primer Paint's under—
standing of the rule of severability, sec 383 U.S., at 403-

404, 87 8. Cu. 1801, 18 L Fdd 2d 1270, this mibe ulli-

mately arises out of § 2, the E-L4's substantive command
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that acbilration agresmenis be treafed like all other [¥12]
cantricts. The rule of severability establishes how this
equal-footing guarantes for "a written [4ebitration] provi-
sion” is to he implemented. Respondems’ reading of
Printa Paine as establishing nothing more Lhan 1 federal-
court mle of procecuee also mos conrary 10 Southland's
understanding of that case. One of the bases for South-
fond’s application of § 7 in slate court was preciscly
Prima Paint's "reliance for [its] holding on Congress'
broad power 1o fashion subsiantive rules uwnder the
Coninerce Clause.” 463 G5, ar 14, 104 5. Cr. 853, 79 L.

Fd, 2d I sec also Prima Paint, supra, at 407, 87 8. CL. .

1805, 18 L Ed. 24 1270 (Black, 1., dissenting} ("the
Court here holds that the [FAA], as a mater of federal
substontive faw . . . ® {emphasis added)). Souihfand itself

refased 4o "b:,llc\c Congress iuiended 1o limit the Arbi-

tration Act 1o dispures subject anly to federal-court juris-
diction." 465 U8, ar 13, 1045 (1. 853, 79 L. Ed 2d ).

Respondents point. (o the langnage of § 2, which
renders "volid. irrevacable, and enforceable” “a writien

-prosision in” of "un agreement in wriling 1o submit to

arbitration an existing controversy arising out of" & "con-
tract" Since, respondents argue, the only |*13} arbitra-
tion agreements 10 which § 2 applies are liose invalving
a “conlract,” and since an agrecment void ab inino wder
stne law is not a "contruct,” there is no "wiitien provi-
sion” in or “caniroversy atising out af" a “coniract,” ta
which § 2 can apply. This argument echoes Justice
Black's dissent in Prima Paim: "Sections 3 and 3 of the
Act assume the exisience of a valid contracl. They
werely provide for enforcement where such a valid con-
tracl exists,” 388 t4S, ar 412-413, 87 5. C1. 1801, 13 L.
Iied 24 1270, We do nol read "contracl" so uamowly. The
word appears four fimes in § 2.'Its ast appeanincee is in
the final clause, which allows & chalicnge to an arbitra-
tion provision “upon such grounds as exist av kaw or in
equity for the revocation of any coinracr (Emphasis
atldetl.y There can be no dovbt ihat “contract” as used
(his last thne musl inclide conuacis Lhat laler prove (o be

vaid. Otherwise, the grounds for revocation would be -

limited 10 those hat rendered a contract voidable —~
which would wean (implausibly) thar an arbitation
agreement could be challenged as voidable bul not as
void, Because the scatence's final use. of “contract” so
obviously iticludes putative contracts, [*14] we will not
read the same word earlier it the same sentence (o have a
more narow meaning. n3 We note that neither Prina
Paint nor Souhiand lends support ta respoadents’ read-
ing; as we liave discussed, neither case tumed on
whether the challeage a1 issue would render the contract
voidable or void.

- mule pemnils a court I enforce [¥13)

n3 Our more natual reading is confirmed by
the use of the word "coutract* elsewhere in the-
United States Corz 10 refer 10 pulative agree-
wents, regardless of whether they ane legal. For
instance, the Shennnn Act, 26 Stat. 209, as
amended, states that "every conteact, combinalion

., Or conspiracy in reslraint of trade . . . is
hereby declired to be illegal." 13 [L5.C
Under respondents’ reading of “contracl” a bc—
wildering circulacity would resuli: A contract il-
lagal becanse it was in restrainl of trade would
not be 2 “contract” at all, and thus the <1am(on'
prahibition \\ould not apply.

* ok %

1t is ue, as respondents assch, that the Prima Paim
an arbitration
agreement in & contract that the arbivater later Gnds (0

‘be"void. Bul it is equally true thal respondents’ approach

permiis a caurt to deny effect 10 an arbitration provision
in a contrct Lhat the court Jater finds o be peefectly en-
forceable. Prima Paim rasolved this conundrun ~ and
resalved it in favor of the séparate enforceability of atbi-
tration provisions, We reaffinmn woday tha, regardless of
whather Lhe challenge is brought in {ederal or siate cowrt,
a challenge to the validity of the conract as-a whale, and
noL specifically to the arbitration clause, nwst go ta the
arbivaior,

The judgment of the Flarida Supreme Court is re-
veesed, and the case is remanded for Rurther pmcecdmas
not inconsistent with this opinion.

1uis so ordered,

JUSTICE ALTTO took no part in the consideration
or decision ol 1his case.
DISSENT:

JUSTICE THOMAS, dissenling.

T remain of the view that (he Federat Arbitration Act

'(FAA), 9 US.C. § I et seq., docs not apply to proceed-

ings in state courls. See Allied-Bruce Tepuinix Cos. v,
Dobson, 513 IS, 263, 285-297, 115 S, Ct. 834, 130 L
Edl. 244 753 (1993} (THOMAS, J.. dissenting); Docror's

- 4ssociates, Inc. v. Cosarotio, 517 LS. 681, 689, 1168

Cr 1633, 134 L. Ed 2d 902 (1996) [*16] (suue); Green
Tree Financial Corp. v. Bazzle, 339 U.S. 444, 460, 123
S Cr 2202 156 L. Ed. 3d 414 £2003) (same). Thus, in
state-court praceedings, the FAA cannot bs the basis for
displacing a state Jaw that prohibits enforcament of an
arbitration clause contained in a conteact (bt is unen-
forceable under state law. Accordingly, 1 would leave
undisiurbed the judgwent of the Florida Supreme Cowrt.




UEXSEE 360 F. 3D 322

SECURITY INSURANCE COMPANY OF HARTFORD, Plaintiff-Appelice,
TRUSTMARK INSURANCE COMPANY, Defendant-Third-Pa rty-Plaintifl-
Appellee, ~v.— TIG INSURANCE COMPANY, Third-Party-Defendant-Appellant,

Docket No. 03-7773

UNITED STATES COURT OF APPEALS TOR THE SECOND CIRCUIT

360 F.30 322; 2004 U.S. App. LEXIS 3942

November 21, 2003, Arged -
Maek 2, 2004, Decided

STBSZQUENT HISTORY: US Supieme Coud cerlio-
© i denied by Tig fs Co. v. Sec. fus, Co, Harjord,
2004 USCLENIS 6381 (U8, Oct. 4, 2004)

PRIOR MISTORY: |**1] Appeal from an order of Lhe *

United States District Coutt o the District of Connecti-
cut (Dorsey, Judge). enered on August 3, 2003, mranling
Appcliec’s miotion 1o stay arbitation, Sec ins Co,
“Trustark Ins. Co., 283 7 Supn. 2d 6012, 2003 US. Disi:
LENIS 1477700, Cor, 2003)

DISPOSITION: Affirmed,

COUNSEL: HARRY P. COHEN, Cadwalader, Wicker-

stam & Talt LLP, New York, New York (Michael G.
Dolun, Lawrence 1. Brandes, on.the brief) for Third-
Pamy-Defendant-Appeliant, ' ‘

DAVID J. GRAIS, Dewey Ballantine LLP. New Yark,
New York (Robent J, Morow, ont the bricf, Kathiyn C.
Ellsworth, Erick M. Sandier, Shannon Elise McClure, of
couascl, Frank F. Coulom, Jr.. Marion B, Munzo, Rabin-
son & Cole, LLP, Hanford. Connecticut, Mark B. Hol-
tan, Kalbryn E. Nealon, Gibson Dunn & Cratcher LLP,
New York, New York, ou the briel), for Plainifl-
Appellce, '

JUDGES: Before: OAKES, POOLER, AND WESLEY, .

Circuil Judges. _
OPINIONBY: Wesley
OPINION: {*323] WESLEY, Circuit Judge:
This case presents abrecuning and troubling thewne in

Inany cowntnercial contracts: to whal extent musl a court -
coifionied wilh a clioice-of-law provision in 4 contract -

incorporate the designated stale's slatutory anil coinsmon
law governing asbitrations even when doing so seems
cantrary to the Federal drbiteatian Act ("FAA"Y?

1. Background

TG Insurance **2] Company (“TIG") and Secu-
rity Insurance Company of Harford ("Sccurity®) entered
into a contract ("Reinsurance Agrecment”) whereby Se-
curity agreed 1o refnsurc a portion of TiG's liability for
certain workers' compensation Claims. The agrecment
was oegoliated by Security's agent WEB Managemen(
LLC ("WEB"). The Reinsurance Agreement conlaing an .
abitralion clause i Article 27 submitting "any irrecon-
cilable dispute between pariies” lo arbitration nl.and a
choice-ol-law clause in Article 28 that designates Cali-
Tomia's Jaw as conteolling, n2

nl [n fell, the arbitration clause reads: "As a
condition precedent to any right of action here-
wnder, any irreconcilable dispute betwecn partizs
to this Agreement shali be submitted for decision
10 a board of arbitration composed of two arbitra-
tors and an wupire meeling a place Isic] to be

. ageeed by the boasd."

n2 In full, the poverning clause states: “Tlis
- Apreement shall be governed by and construed
according (o die favs of e state of Califomia,
except 15 Lo rules regarding credit for reinsance
in which case the rules of all applicable states
shalf pertain (herete. Notwithstanding the forego-
ing, in the event of a conflict belween any provi-
sion of this Agreement ang the laws of the domi-
ciliary state of any company iniended 19 be rein-
sured frereunder, that damiciliary -siate’s laws

* shall prevail."
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[4.-*31 v
[*324} Al the time it entered into the Reinsurance

Agreement with TIG, Securily aiso entered inlo another -

coniract {"Refrocession Agreement") with Trusimark
Insurance Company ("Trustniark™) wherehy Tmstnark
agreed lo reiusure Secerity for 100% of the risk thal Ses
curity bad assumed fom TIG under the Reinsurance
Agreehenl. WEB acled as agent for hoth Security .and
Trustmarl with regad to the Retrocession Agreement,
Thatt agrecnient does not.contain an arbitruion clse.

Several years thereafter, Trustmark informed Secu-
ity that TIG had defranded WEB in connection with: the
Relusurance Agrecnient and suggested Securily rescing
that agrecment. Securily requesied Trustmark provide
proof of the alleged fraud. Tnsiead of providing the re-
muested prool] Trustwark notified Sccurily iU was re-
scinding their agreement. Stcurity filed a coniplaint
agains( Trustmarl in federal conrt secking dectarations
Wit Trustivark was nof entitled to rescind the Refroces-
sion Agreement; that the agreement remained vafid and

- binding, and that Trusimark was required to pay Seeurity

for all losses covered by the agreement, 13 Trustimuk
then filed a third-pinty complaint against TIG alleging
TIG had (raudulently induced [#*d] 1he Retrocession

‘Agrecmen! in an “alicmpt lo (ransfer lo-ils unsuspecling

reinsurersf, Security and Trusuuark,] tens of millions of
dollars in losses slemuning from its undef-perfoitning

" worlters' compensation business."

n3 Security also inchided claims under the

Comnectiont iufeir Msurance Practices Aet, the
Cowncelicot Unjair Trave Practices Act, and (he
common faw for bad Rt

A mouth prior (v Trugtumark's third-party complajar,
Security suspended Farilier claint payments to TIG based
on Trissunark’s allegations of fraud. T response. TIG
invaled the arbitration clavse in the TIG/Security Rein-
surance Agreetnent. Scenrity. invited Trustwark to under-
take the defense of T1G's claims against- Security and
Turther proposed resalving all of the issues pending in the
Iawsuil Mrough arlriation. Security and Trusunark were
unable (0 agree and the arbitration pracceded. As of this
appéil, Secwity and TIG had selecied (he arliiirators and
umpires. -submitted positional stalewents to the arbilra-
tion pancl, held ai arganizational [#*3] hearing, and
submitted proposed brieling and liearing schedules, Priar
lo the hearing, which was sel lo bepin on August LI,
2003, however, Secudity moved before the arbitration
pael Lo sty (e arbitration pending the trial in te dis-
trict court.

Therealler, Security moved in distsict courl to stay
the arbitration pending complelion of the canr action.
Seensity asserted that the choice-oF-law: provision in the
Reinsurance Agreement reflects the infenions of TIG
and Security to apply California's arbitmtion rules. Those
wies include California Civil Procedure Code $
1281.2(c)f4), which permits 2 courl fo slay a pending
abitration where one: of the parties is'also a party 1o a
pending court action arising ol of the same fransaction
and there is a possibility of conllicting tulings.

The district court granted Security's motion reiying

brinmrily an VoIt informaiion. Sciences, inc. v. Board of
Trustees, 489 U.S. 468, 103 L. Fd. 2d 188, 109 8. (.
1248 (1989). See See. Ins. Co. of Hortford v Trustmark

“Ins. Co., 283 T Supp. 2d 602 [%325] (D). Conn. 2003).

The district coutt eejected TTG's argument that Afasiro-
bugno v. Sheaison Leluan Hutton, Inc., 514 US: 52,
134 L. Ed 2476, 1158 C1. 1212 (1993), 1**6] required
a different resull. See Sec. Jns. Co., 283 I Supp. 2d at

- 606-07. The court ulilized California statc low 1o deter-

ming whether the choice-ol*law provision evidenced tlie
partics' fatent 1o incorporate Californin's ashitration rules.
See id af 603-10. Relying on a recem California Court of
Appenis decision, (he district conrt canciuded: that soe-
fivit 1281.2(c)4} was applicable and stayed 1he pending
arhitration belween TIG and Seeurity until the praceed-
ings in the district court-were completed. “The district:
court also canclnded hat its rting was fiot inconsistent
with Second’ Circuit cases TIG had mised in oppasition
{0 1he stay, noting liose cases involved New York law,
See id. a1 610-1. The district court also held that Secu-
rity's conduct in'preparation for arbilrtion did not wajve
its right to seek the stay. See id. a1 677,

TIG appeals and we now alGrn the district conrt's
order.

I, Discussion

Section 2 uf the F4 ensures that covrts enforce ar--
bitration clauses incorporated in contracts involving in-

lerslate conwerce, thereby “creating a body of federal
substantive law of arbitrability. applicable [**7] 10 any

* arbitmtion agreemient within the coverage of e Act.”

Moses H. Cone Ment'l Hosp. v. Merciny Consir. Corp.,
460 US. 1, 24, 74 L. Edd. 2d 763, 103 S, Ci. 927 (1983).
see also 9 U.S.C. § 2. The FAA requires that "quesiions
of arbilrability . . . be addressed wub a hcalihy regard for
the federal policy favoring atbitration,” and that “any
doubts concerning the scope of arbitrable issucs . . . be

resobved in favor of arbilration.” Moses /. Cone, 460 -
(U8t 24225, The federal puliey Ravoring arbitration,

however, does not chiange the long established principle
thal “arbitration 'is a matler of contmct and a paity can-

" not be required (o submil to arbitntion any dispute which

he has not agreed so to submil™ PainelFebbir Inc. v

88T
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Bubyk, 84 F3d 1193, 1198 (24 Cir. 1996) (quoting
AT&T Tachs., bic. v. Comnumications Workers of A,
175 B8 643, 648, 89 L. B 2d 648, 106 8 Ci. 1415
£1986);. Ranher. he FAA vequires “arbilration proceed in
the manner provided for in [the parties'] egrezient.”
Volt, 439 LS. at 473 (quoting 9 U.SC. § ) (emphusis
_in original). In Foir. the Conrt [**8} made clear that
nhere is o federal policy favoring arbitration under 2
certain set of pracedural rules; the federat policy is sim-
ply to cosure the enforceability. accarding 1o their terms,
" of private agrezutents 1o arbitrate." Kt at 476,

Security agrees that the Reiusurance Agreement flls
within the scope of the FAA: bul argues that by including
the California choice-of-tave provision, the parties' evi-
denced their talent 10 emplay California arbirration rules.
Section 1281.3c} provides that if 3 “court delermines
Utat a party o {au} arbitation is also 8 pariy to litigation
in a pending caurt action or special praceading with a
ising out of the same transaction and there
is a possibility of conflicting rulings on a cotomon issue
of fat or fact]. the court . . . (4} may stay arbitration

. pending the outcate of the court aclion or special pro-
ceeding." Cal. Cre. Proc. Cocle' §  1351.2¢e). Security
comends et ihis section des nol manifest a preference
for. lawsuits over abilration. but is merely a.procedural
- wechanism ol dictaes the order m whitch the tvo pro-

. ceedings ate 10 occur. [ relies heavily on Fofr and £%0]
rgluly so. :

In Fofr. the Supteme Court held wiat this specific.
provision is not preempted by the FAA “in a case where
the parties huve {*326) ogreed what their asbitration
agreement witl be governed by the taw of Califoria.”
Jolr, 489 L.S. ar 47ik. VoIl Informtion Sciences, {nc.
("Volt") and Letand Stanford Junior University ("Stan-
ford"y had entered inlo a contract providing that all dis-
puies would “be decided by arbitmtion in accordance
~ with the Construction Industry Arbiuation Rules of the
American Arbitralion Association thex prevailing unless
the partics mutually agreed . . . otherwise.” fd, at 470 n.
1. The agreement also provided that it would "be gov-
erned by the law of i place where the Project was lo-
cated.” which under the facts of Folr was California. Jd.
ar 470, When Sianford tiled swit in federal court agaiust
Voit and several third parties. Volt moved 10 compel
arbitration, teading Stanford 10 move la stay arbilration
under secuon 4 281.2(ch. [d at 270-71The California
Caurt of Appeals dflirned the Jower court's grant of the
stay, vecognizing that the contcact was subject to the
FAA but holding [*¥10] that, by specifying the contract
would be governed by Califoraia Jaw, the parties Dad
incarporated  Catifoniia's arbitmtion mles into tieir
agreement. Thus, the panics contractually had agreed
that . acbitration would be  governed by  section
1281.2(c)(4 allawing a conrt 1o stay the arbitation. The

Supreme Couwet upleld the stay and the count’s consinic-

tion of the choice-of-law pravision noting hiat federal
policy favoring arbitzation did fiot require @ cerlain seL of
procedural rues, "eveit if the result Is that arbiteation is
siayed where the Act would otherwise permit it to g0
forward.” Il az 479. .

In Fal, the parties were permitted fa struciure their
acbilration procedures as they saw fit, including incorpo-

" raling California law. Furtlermore, the Supreme Court

vefused 10 review the California court's construction of
the contract nating ihat “the imerprelation of privale con-
wacts is ordivarily 2 queston of sate law." Il ar J74;
see also-PaineWebber, 81 F.3¢ at 1198 (*In inlerpreling
an arbitrtion agreewtent we apply the principles of stale
faw that govern the fornwtion of ordinary contracts.”).
[l controls the present [#*11] case. Tt compellingly
1ells us that secrion 1281 2(cH-4) is a procedural mile for
arbilration and therstore is not precmnpted by the FAA,
The ounly remaining question is whether the choice-of-
law pravision reveals the intention of TIG and Security
10 icorporate Californin's procedural arbilration rufes -
including section 1281.2(cj(#) - ivo Lhe conteact, The
tistzict cowst, following Folr's instruciion, looked to Cali-
fornia law. :

TIG argues thi Maswobiono, us well as Second
Circuit precedent, has altered ] uli's divective wilh regasd

1o analyzing chaice-of-law clauses in contracts. TIG con-

tends that those cases now require that as & maver of
federal Yaw, gengeal choice-of-faw clauses do not incor-
porate state rules thal govern the allacation of authotity
berwean conns and arbitrators, While. TIG may have
correclly characlerized Mastrobuano, he procedural
pravision in question here tloes not limit an atbiirwror's
authority. In Mastrobuono, the parties incorporated an
arbitmtion clause in their contract requiring the arbitra-
tion proceedings be conducted in accordance with the
ules of the Nalional Assacfation of Securitics Dealers.

_ "Thiose rules altow arbiteators [#%12] o award phnitive

dmimages. However, the coniract also contained a choice-
oflaw provision staiing the agresment would be “gov-
eencd by the laws of the state of New York." Aastro-
buono, 314 U.S. at 39 1 2. 1o New Youk, the Gorrity

rule provides that the power to awwrd punitive damages-

is lintited To judicial wibuvals and is not within an-arbi-
trator's authority. et ar 33 [*327] (ciling Garrioy v. Lile

Swary, Inc, 40 N.Y.2d 354, 333 NE2d 793, 386

NY.S2d 331 (1976)). Following wbilration and an
award of punilive damages, respondents in Mastrobuono
wiovad o vacate the award. :

The Court recognized tha “the choice-of-law clause
introduces an ambiguity inte an arbilralion agreement
Uhat would otherwise ullew punitive dimsages awards."
Il ar 62, In an auempt e give effect |o all of the provi-

sions of Lhe conteact, the Supreme Courl held that "the
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best. way to harouizz the choice-of-faw pravision with
llie arbiteation provision s fo read 'the taws of the Sizte
of New Yark' (0 encompass substaniive principles that
Mew Yol courts would apply, bt not fo inclile special
rules limitlng the awthority of arbitrators.” Jd. ar 63-64
{emphasis added). Fallowing |**13] Mustrobuono, oue
circuit Las held thal a generl "choice of Jaw provision
will ot be construed 1o inipase substantive restgiclions
on thie parties’ tights under the Federal Arbiuation Act.”
PaireWebher, 81 F.3d at 1202, Similnely, this Court has
rejected (he argument thal a generat choice-ol-law provi-
sion withott more evidznces the panics'.intent "(o incar-
parale New York decisional law on the allocation of
powers beteveen the court and the arbilrator.” Nert Unio
Fire Co. v. Belco Petraleumt Corp., 88 F.3d 129, 134 (2d
Cir, 1996 see also Shaw Group, Inc. v, Triplefine Int'l
Corp., 322 F.3d 113, 123 {2d Cir. 3003,

The Secand Circuit cases dealt with New York nat
Califoriia Taw. But more unporfantly, Ulese cases 1n-
volved “substantive vestriclions on the partics' nghts un-
der the Federl Arbitration Acl,” PainelFebber, 81 F23d
ar 1202, or “speciat niles Hmiting the antheriy of atbitra-
lors."* Mastrobuono, 344 U8 at 64, In cases where an
ambiguity is introduced by the choice-cl-law provision.
federnl policy favorig arbitrlion  requires & specific
reference fa the restrictions on the panies’ [¥*14] sub-
stanlive rights or thz arbittor's powers to esiablish that
the panies clearly intended Lo Limit their rights mnder the
FAA. The present case does not involve those types of
restrictions. Section 1251.2(c)(4) gives the court the
power Lo stay an arbitration: il dees uat lomit We rights of
the parties to arbitrate pasticulur issues or the arbitrator's
pawer lo resolve the- dispute. As Fofr makes clear, sec-
tion 128L24c)r4 Is o "sate procedural mile{[" that "de-
icrmine[s) only the cficient order of proceedings” and
does "wot affect the enforceability of the arbitration
agresment itsel” Doctor’s Assocs, Ine. v Casarotto,
517 UM, 681, 688, 134 L. Ed. 2d 902, 116 8. C1. 1632

(1996) (citing Foll, 489 U.S ar478-79). As e diswier .

court correctly helel, 1oir iells vs Usaf the FAA dacs not
precinpt seciion 1281.2(¢}(4] aud iherefoce, we cetum (o
the question previously raised - how docs California law

jntarpret the choice-o-law pravision utilized in this con- :

{riet.

“Ihe district court looked to the California state court
decision in ¥ofr as well as a more recent case, Aouut
Diabip Madical Center v, Health Net of Calijpraia, fnc.,
10! Cal, App. 4ih 714, 124 Cal. Rpir. 2d 607 (Cal. Cr.
App. 2002), [**15] ta chart a course in this regard. nd
&5 noted above, in [#328] Foli, whe California Coust of
Appeals interpreted a siwilar choice of law provision as
evidencing an intent te include seetion 1281.2{c)i+). Un-
fortunately, we cannot rely on the Court of Appeals' de-

cision m Folr: the Califomia Supreme Court denied dis- -

crelionary review in that case and ordered that tie opit-
jon not be published. Thus, under Californix law, (hat
decision cannot be considered authorilative. See Califor-
afa Rule of Court 977. ) :

nd TIG correcily argues that, except in rare
circumstances, we defer o the Ninth Circuit's
prediction of (he course of [California] law on 2
question of first {mpression. within {Culilornia).”
Faciors Etc., lue. v. Pro Arts, Jne., 652 F .2 275,
283 (2 Cir. I98). TIG contends that the Ninth
Cirenit has indicated abat Catifornia law would
require that a choicé-of-linw clause would have ia
" incorporme specifically Californin's -procedural
arbilration miles. See Wolsey, Lid. v. Foodmater,
Jnz., 144 F.3d 1205 (9th Cir. 1998y, TIG's reli-
ance on 1Fosley is nisplaced, however. because
in that case the Ninth Circuic relied on its inter-
pretaiion of Aasirobuano 1o conclude hat the
choice-oflaw provision did not incorporate sec-
ion I381.2(¢){4). See id.. Mt F.3d ar 1212, The
Ninth Cicevit did niot predict how the California
Supreme Courl would wle on the quesiion of
state law,

[**16]

1n Mowns Diabla, the contract in question included a
broad choice-of-taw clause that read: *The validily, con-
sirugtion, imempretation and enforcement of this Agree-
wment shiall be gavernad by the laws of the sae of Cali-
foriia." Mount Dighle, 10i Cal. App, 4th at 716. In de-
tenuining Ihe panies” intznsions, e court observed that
although the chaice-of-faw clause was "generic” because
it did noL mention acbitration, it was siill "broad, unquali-
fied and all-encompassing,” Il ar 732, Thus, the choice-
altlaw provision was construed o incorporate Califor-
nig's procedural rules regarding arbiiration including
secnon 128L.2()(4).

The choice-of-law provision in the present case is

* similarly broad aud all encompassing. We agree with the

diswrict court that the Califgmin Snpreme Court would
conclude it evidences the parties' watent to incerporate
section 1281.2(cjr4). California abides by the geneml
proposition that sophisticated cotnmercial pardes intend
a gencric choice-of-law clause 1o contral the entire
agreement. See Nedlioyd Lines B.J. v. Supertor Court, 3
Cul. Jth 439, 465-59, 11 Cal. Rpwr. 2d 330, 834 Pl
1148 (1992). Nedllopd involved language identical
[**17] to the clause in the Reinsurance Agreemeit. ex-
cepe for the forum selected ~ Hong Kong. Jd. at 463. In
ihat case, e California Supreme Court reasoned that
"{he phrase ‘governed by' is & broad one signifvig a refa-
tionship of absolute divection, cool, aud reswain,” Jd.
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at 469, In addition, the choice-of-law provision in fle
present case includcs an exception for “niles regarding
redi for reinsumnce in w hich case ihe cules of ] appli-
cable staics shall portain thereto.” I7 he parties infended
lor only Catifornia substastive kaw 1o govern, lhey could

easily:have made their intentions clearer with a second

* exclusion for Califorsia's arbitration rules,

Finally, a5 the Mownt Diablo court observed, "where
the state arbiiration provision is not inconsistent with the
"FAA policy of cnforcing arbitration procedures chosen
by the parties, choice-of-Imv clauses making no explicit
reference (o arbitration common ty have been interpreled
to incorporale the slate's fawy Boverning tie enforcement
of arbitralion agreements.” Mount Dighis, 101 Cal. App.
Atk at 725. 5 The Supreme Court has examined (he ro-
cedural rule in question here [**18} and found il consis-
‘tent will the FAA's broad policy goals. S Voll, 489
- U a1 479. We belicve the district court was correc! in
determiining thay the Califoruia Supreme Court {#329]
would nite that the choice-of-law provision did incorpo-
Tate the siatc’s procedural mlcs for arbitration. Thus, we
alfirm its holding, ’ :

n3.We do ‘ot accept TIG's aigument (it
Mount Diablo s distinguishable because the
choice-of-line clanse included Ihe Mease “eni-
forcement.” The court reasdiied that (he inclusion

of this phrase helped the court discern die partics*
intent g include section 1281.2c)4), but con-
frary o TIG's argument, this was not the sole

ground for the court’s finding, Mousm Diahlo, 107

Col App. 4th at 722-23.

We also find TIG's waiver argusmenl swithout wer,
TIG claims Security's pariicipation in the prefiminary
arbitralion proceedings resulted in a waiver of its right o
seck a stay of the arbitration peading ihc oulcone of the

welated litigation, To support ils - arguinent, however,

[**19] "TIG cites only cases that stand for (he principle
tha a party thal engages fa an arbitration hearing cannat

then contest the right (o arbitrate, See, e.g, Opalson e
" Lingerie v. Bady Lines Inc,, 320 F.3d 363, 368 (2d Cir.

2003); ConnTech Dev. Co. v. Univ. of Com. Fdue,

Props., Ine., 102 F.3d 677, 685 (2d Cir, 1996). T this:

case. the arbitration hearing has not commenced, Fur-
thermoee, Sccurity nofified TIG and e arbilration panel
catly iir the proceedings of the possibility that it would
move o siay the arbitraion while the' litigation was
pending, Thus, we affirm the district court’s holding,

1L .Conclusion

The district court's arder of August 5, 2003, granting
dppeliee’s mation to slay the pending arbilration is

. hereby AFFIRMED,
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