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n coverage disputes between an insured and an

insurer, it is not uncommon for the policyholder to

pursue discovery of the insurer’s communications
with its reinsurers regarding the claim. Insurers have
become increasingly cautious about sharing informa-
tion with reinsurers out of a concern that a court will
find the communications discoverable or find that cer-
tain privileges were waived,' leading to disputes between
reinsurers and cedents over the reinsurer’s right of access
to privileged information. This article will explore the
historical context, competing interests, and recent
developments in this vexing area of the law and offer
insight regarding potential pitfalls and best practices for
communicating with reinsurers.

nce:

Reinsurance is a transaction whereby the reinsurer,

in consideration of premium paid, agrees to indemnify
[the ceding] insurer . . . against all or part of the loss
which the latter may sustain under [the underlying] pol-
icy or . . . policies which it has issued.?

Reinsurance plays an important role in the economy
because it (1) allows insurers to shift their risk of eco-
nomic loss to a company willing to undertake that risk,
(2) increases an insurance company’s capacity to accept
new risks and allows it to write risks that might oth-
erwise be beyond its capacity, (3) spreads large risks
throughout the global reinsurance market, (4) enables
coverage for risks that are large and difficult to place,
and (5) permits small insurers to compete on a level
playing field with large competitors.

While some reinsurance contracts reinsure poli-
cies issued to a single insured or risk (commonly known
as facultative reinsurance), most reinsurance contracts
are not insured-specific but instead reinsure entire cat-
egories of business and are written and triggered on a
different basis than the underlying insurance.

Reinsurance differs from insurance in many respects.
One important difference is in the handling of claims.
Except in certain fronting situations, reinsurers do not
duplicate the claim-handling function of an insurer.
Instead, reinsurers count on the insurer to conduct a
thorough and reasonable investigation of the claim and
communicate the results of the investigation to the
reinsurer.

Insurers’ dealings with their reinsurers have traditionally
been viewed through a different prism than other com-
mercial transactions.

The doctrine of uberrimae fidei, or utmost good faith,
has its origins in maritime insurance in which contracts

L]

were, out of necessity, “conceived in the uttermost good
faith and incubated in a legal environment which tran-
scends the sharper practices of the world of commerce.”
Under the doctrine, parties to a marine insurance con-
tract were expected to “accord each other the highest
degree of good faith,” which “requires the assured to
disclose to the insurer all known circumstances that
materially affect the risk being insured.”

The doctrine of utmost good faith has found similar
acceptance in the context of reinsurance because of the
special relationship that exists between the reinsured
and the reinsurer.’ The doctrine has been recognized as
applying “particularly in the sharing of information.”®

Because access to information in a reinsurance rela-
tionship is so one-sided, courts traditionally have
enforced the duty of utmost good faith to require full
disclosure of information” and even impose a duty on
the reassured to volunteer information that might have
a bearing on the scope of the risk assumed.® As one
court has noted:

Since the [reinsured] is in the best position to know of
any circumstances material to the risk, [it] must reveal
those facts to the underwriter, rather than wait for the
underwriter to inquire.’

In California, the obligation has been codified as part of
the Insurance Code."°

The obligation is particularly important in the con-
text of treaty reinsurance, where the reinsurer agrees to
automatically reinsure an entire book of business writ-
ten by the insurer.!! The cedent’s duty of disclosure is so
ingrained in its contractual relationship with its rein-
surer that, in at least one instance, an arbitration panel
was found to have properly rejected a cedent’s rein-
surance claim after it failed to provide information to
support its claim, even though the reinsurance con-
tract lacked a cooperation clause or access to records
provision.!?

These historical factors and business realities collec-
tively contribute to an understanding that reinsurance
communications are different from traditional arm’s-
length communications between parties to a transaction
and are entitled to greater protection.!®

Communications with reinsurers take many forms.
Preclaim communications. At the outset of the
relationship, the information disclosed to a reinsurer
consists primarily of program, premium, and pric-
ing information and other information necessary to an
understanding of the risk assumed.
The potential relevance of the information to
future disputes depends on the nature of the reinsur-
ance involved. In facultative reinsurance arrangements,
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e fore potentially more relevant in
 and work a future coverage dispute. In the
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00 other hand, information exchanged
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) 0 of summary information regarding
S b the line of business or program to
.. bereinsured (e.g., deductibles and

Z limits, written premiums, historical
loss experience), and less proba-
tive of issues relating to individual
claims.!* Relevance will also depend
on whether the terms of reinsur-
ance follow form to the underlying
coverage or involve different insur-
ing terms and conditions than the
underlying coverage.

Postclaim communications.
When a claim arises, there will be
additional information disclosed
to the reinsurer depending on the
nature of the coverage and the
notice and reporting requirements of
the treaty.

Excess of loss reinsurance con-
tracts may involve limited reporting
of information at the outset of a
claim, with any escalation of report-
ing tied to increases in reserves
over the life of the claim. In some
instances, the reinsured may
be allowed to report claims via
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bordereaux (a list of claims), with
little or no information regarding
the nature of the claim or potential
coverage issues.

In other instances, the require-
ments for providing notice to the
reinsurer are more substantive and
subjective, creating greater poten-
tial for disclosure of sensitive or
privileged information. For exam-
ple, in Insurance Co. of Pennsylvania
v. Associated International Insur-
ance Co., the notice provision in
the reinsurance contract was found
to be tied to the insurer’s subjec-
tive “estimate [of] the value of the
injuries or damages sought” by the
direct claimant."® Because reinsurers
do not duplicate the claim-handling
function,' they necessarily rely on
the claim analysis of the insurer, cre-
ating the potential for disclosure of
strategic information that an insurer
normally would not share with the
policyholder.

In situations where the reinsur-
ance contract provides coverage for
extracontractual claims (e.g., bad
faith and failure to settle with lim-
its), the information disclosed to the
reinsurer may be even more detailed
and sensitive. This is particularly
true where the reinsurance contract
requires the reinsurer to “counsel
and concur” in the decision for the
reinsurance coverage to apply.

Under most reinsurance con-
tracts, the reinsurer also has the
right to access records and files
maintained by the insurer relating
to the subject of the reinsurance,
through which a reinsurer may be
provided access to internal claim
documentation, including the
results of investigations, cover-
age analysis, requests for settlement
authority, and coverage notes. The
files may also contain communica-
tions with outside coverage counsel
and privileged work-product mate-
rials, including consulting expert
information and jury research.

In the past, parties to reinsurance
contracts generally accepted that
a reinsurer was entitled to see such

communications and work prod-
uct of attorneys contained in the
insurer’s files. This perspective was
based on the assumption that the
reinsurer shares a common interest
with its reinsured in the underly-
ing litigation, and, thus, such access
was within the scope of the privi-
lege attaching to such documents.
As attempts to exploit such com-
munications by policyholders and
claimants have increased, however,
insurers have become more circum-
spect in providing access to such
documents.

Communications via brokers.
Finally, where there is a broker
involved in placing the reinsurance,
the contract often will contain an
intermediary clause directing that
all communications with a rein-
surer shall flow through the broker.
Courts have traditionally recognized
the broker/intermediary as someone
with whom an insurer may share
privileged information without fear
of waiving the privilege.!” Neverthe-
less, this added layer in the chain
of communication brings with it
not only potential benefits but also
potential risks.

Discoverability of Reinsurance
Information in Coverage
Disputes

No clear consensus exists regarding
the discoverability of reinsurance
information in disputes between
insurers and their original insureds.
More often than not, discovery
requests for reinsurance information
in underlying disputes are recog-
nized as an improper intrusion on
confidential or privileged commu-
nications'® or denied as irrelevant.
However, discoverability of reinsur-
ance information may be relevant
to claims of bad faith, to the exis-
tence and terms of lost or disputed
policies, or to rebut claims of late
notice. Reinsurance agreements
themselves also may be discover-
able under the Federal Rules of Civil
Procedure requiring disclosure of
insurance agreements,” particularly
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where concerns regarding the insur-
er’s solvency or ability to pay are
raised.?! In each case, discoverabil-
ity turns on the particular facts in an
underlying dispute, as the following
recent decisions addressing the issue
demonstrate.

Discovery of reinsurance infor-
mation generally. In ContraVest
Inc. v. Mt. Hawley Insurance Co.,
the court upheld a magistrate’s
report and recommendation allow-
ing discovery into reinsurance
communications, finding that the
information was relevant to the
insured’s bad faith claims against the
insurer.”? The court distinguished
South Carolina law from the hand-
ful of jurisdictions that finds the
mere allegation of bad faith in a
complaint sufficient to abrogate the
application of privilege with respect
to reinsurance communications.

The court observed the predica-
ment that these cases presented to
an insurer: any defendant insurer
that opposes a bad faith claim is
inevitably forced to assert its own
good faith, “mak[ing] it rather dif-
ficult for a defendant to avoid
waiver.” To “constrain this effect”
and prevent automatic waiver
whenever a plaintiff brings a bad
faith claim, the court adopted a
prima facie requirement, which
holds that a plaintiff must make “[a]
substantial showing of merit to [its
bad faith] case . . . before a court
should apply the exception to the
privilege.”” The court went on to
discuss the scope and level of evi-
dence required to establish a prima
facie case of bad faith, including
whether evidence of a defendant’s
bad faith intent was sufficient or
whether the analysis must address
every element of the plaintiff’s bad
faith claim (including resolution of

the underlying coverage dispute).*
The court ultimately found that
the insurer’s argument for a broader
proof requirement had not been pre-
sented to the magistrate and was
therefore waived.” Focusing on the
factual arguments that were pre-

sented to the magistrate, the court
accepted the magistrate’s findings
“that sufficient evidence has been
introduced to warrant submission
to the jury of the issue to which the
evidence is directed.”®

In Baxter International, Inc. v.
AXA Versicherung, the insured
sought discovery of two types of
postlitigation communications with
reinsurers: (1) notices of the under-
lying multidistrict litigation (MDL)
and reinsurers’ responses to the
notices and (2) any correspondence
in which AXA describes the cov-
erage available to Baxter under the
AXA policy or any agreement or
understanding between the insured
and AXA concerning coverage
available for these types of claims.?

With respect to the notices to
reinsurers, the insured argued that
they were relevant because they
might contain admissions by AXA
about the scope of coverage under
the policy and its obligations to
Baxter. The court found this suf-
ficient and granted the insured’s
motion to compel as to the first type
of documents.?®

As to the more substantive
communications with reinsurers,
regarding the existence of cover-
age for Baxter under the policy,
the court rejected AXA’s categori-
cal objection to such discovery on
work-product grounds but reserved
ruling on the motion to allow AXA
to make a more fully supported
argument in favor of its work-prod-
uct objections. In previewing the

issue, however, the court noted the
challenge that the insurer faced

in rebutting the insured’s charac-
terization of its communications
with reinsurers as routine reporting
made in the ordinary course of busi-
ness, and proving instead that the

communications were created in
anticipation of or in preparation for
litigation.

Contract interpretation is
another area where courts appear
to be of two minds when it comes
to the relevance of reinsurance
information. Courts generally are
reluctant to allow discovery of com-
munications between cedents and
their reinsurers for the purpose of
establishing the proper interpreta-
tion of an unambiguous insurance
policy.?” On the other hand, courts
have held that reinsurance docu-
ments may be discoverable where
the original insurance policy con-
tains ambiguous terms and the
reinsurance documents provide an
indication as to the cedent’s intent
when issuing the original policy.®

Discovery of privileged infor-
mation disclosed to reinsurers.
Decisions addressing the issue of
whether a cedent waives privilege
over documents by sharing them
with its reinsurer generally focus on
the common interest doctrine. The
common interest doctrine serves as
an exception to waiver of privilege
when a third party who receives a
privileged communication shares a
common interest in the litigation.!
In order to protect against discov-
ery of privileged documents by an
underlying insured, an insurer typi-
cally will take the position that
the insurer and its reinsurers share
a common interest in defending
against the underlying insurance
coverage litigation.
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Many courts have recognized this
exception, concluding that disclo-
sure of privileged communications
and documents to reinsurers does
not constitute a waiver of the priv-
ilege.’ For instance, in OOIDA
Risk Retention Group, Inc. v. Bor-
deaux,*® the federal district court in
Nevada, applying California law,
found that emails sent to a reinsurer
discussing the underlying lawsuit,
coverage issues, reserves, and the
budget from outside counsel were
prepared in anticipation of litigation
and properly withheld on the basis
of privilege, rejecting the claimant’s
argument that the communica-
tions with the reinsurer were not for
the purpose of obtaining or provid-
ing legal advice.** The court found
explicit support for its ruling in Cal-
ifornia precedent and provisions of
the California Insurance Code man-
dating full disclosure of information
to reinsurers.”

Other courts have adopted a nar-
rower view of the common interest
doctrine. In Aetna Casualty & Surety
Co. v. Certain Underwriters at Lloyd’s
London, the court held:

[Alny “common interest” privilege
must be limited to communica-
tions between counsel and parties
with respect to legal advice in
pending or reasonably anticipated
litigation in which the joint con-
sulting parties have a common
legal interest. . . . [t may not be
used to protect communications
that are business oriented or are of
a personal nature.>®

The court thus concluded that the
reinsurance relationship alone could
not establish the existence of a
legal privilege. Similarly, in Regence
Group v. TIG Specialty Insurance
Co., the district court held that “an
insurance company can be con-
strued as waiving any privilege if

it has shared its counsel’s docu-
ments with a reinsurer when the
parties’ interests are not aligned.”’
However, decisions finding that

disclosure of privileged information
to a reinsurer constitutes a waiver of
the privilege are still in the minority.

Another significant discovery
ruling with potential implications
for cedents and reinsurers is U.S.
Securities & Exchange Commission
v. Herrera.3® In Herrera, the District
Court for the Southern District of
Florida was asked to decide whether
“oral downloads” of otherwise-
protected attorney work-product
information provided to regulators
and auditors for a company under
a U.S. Securities and Exchange
Commission (SEC) investigation
constituted a waiver of the privilege.
The materials in question consisted
of detailed notes of witness inter-
views conducted by outside counsel
as part of the company’s investiga-
tion into the accounting issues at
the heart of the SEC investigation.
The defendants in a subsequent
SEC enforcement action sought to
subpoena the interview notes and
memoranda prepared by the law
firm, claiming that any privilege
attaching to them had been waived
when the information was commu-
nicated orally to the SEC.* While
the case does not deal with rein-
surance information directly, the
manner in which the information
was communicated, i.e., through
oral downloads, is a method often
used by insurers for communicating
to reinsurers sensitive informa-
tion relating to ongoing underlying
litigation.

In ruling on the issue, the court
focused not on whether privileged
information was disclosed but rather
to whom the disclosure was made.*
According to the court,

work product protection is
waived when protected materi-
als are “disclosed in a manner
which is either inconsistent with
maintaining secrecy against oppo-
nents or substantially increases
the opportunity for a potential
adversary to obtain the protected
information.”"!
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The law firm, for its part, did
not dispute that the disclosure to
the SEC was one made to an adver-
sary.*? [t contended, instead, that
there was a meaningful distinction
between the actual production of
a witness interview note or memo
and providing the same or similar
information orally, and that the lat-
ter did not amount to waiver.® The
court rejected this distinction, find-
ing that the oral downloads were
not “detail-free conclusions or gen-
eral impressions” of the interviews
but detailed descriptions of the
substance of 12 witness interviews
that were the “functional equiva-
lent” of the actual witness notes
and memoranda, and ordered them
produced.*

When it came to disclosure of
the same materials to the outside
auditor, however, the Herrera court
took a different view. The court
recognized that an independent or
outside auditor typically shares a
common interest with the corpora-
tion (and its law firm) for purposes
of the work-product and waiver
doctrines, such that documents
shared with Deloitte were pro-
tected from disclosure.®® Notably,
the court came to this conclusion
despite efforts by the defendants
to portray Deloitte as a “potential
adversary” based on Deloitte sub-
sequently entering into a tolling
agreement with the SEC regarding
its own conduct. In rejecting the
adversary designation for Deloitte,
the court observed that the request
for a tolling agreement occurred 10
months after the law firm shared
the results of the interviews with
Deloitte, suggesting that it is the
party’s status at the time of the dis-
closure that is dispositive.* Equally
important to the reinsurance con-
text, the court noted that even if
Deloitte was a potential adversary
with the company on one issue, it
had a common interest for other
purposes, and thus the common
interest exception to waiver still
applied.¥’
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As discovery disputes with poli-
cyholders have become more
common, some cedents have
responded by limiting the amount
of privileged information that they
share with reinsurers. In response,
reinsurers have invoked the com-
mon interest rule offensively to
argue that otherwise-privileged
communications are not privileged
as to the reinsurers based on their
common interest in the underlying
litigation against the insured and,
thus, should be produced.

Common interest does not
waive privilege. While no consen-
sus has developed around this issue,
some courts and arbitration panels
have recognized that the existence
of a common interest and general
right of access to records, standing
alone, does not entitle a reinsurer
to overcome a privilege that would
otherwise apply; and they have pro-
hibited reinsurers’ access to cedents’
privileged communications with
counsel on that basis.

In Gulf Insurance Co. v. Trans-
atlantic Reinsurance Co., the New

York Appellate Division concluded
that the

[a]ccess to records provisions in
standard reinsurance agreements,
no matter how broadly phrased,
are not intended to act as a per se
waiver of the attorney-client or
attorney work product privileges.*

The court reasoned that regard-
less of whether the parties had a
common interest in the outcome
of an underlying litigation, the
common interest does not auto-
matically waive the attorney-client
privilege because “to hold other-
wise would render these privileges
meaningless.”

Similarly, in North River Insur-
ance Co. v. Philadelphia Reinsurance
Corp., the reinsurer argued that the
reinsured waived its attorney-client

privilege as to certain documents
relating to the underlying cover-

age action by operation of the access
to records clause in the reinsurance
certificate, which provided that the
insurer would provide to the rein-
surer “any of its records relating to
this reinsurance or claims in con-
nection therewith.”° The reinsurer
analogized this clause to the coop-
eration clause at issue in Waste
Management, Inc. v. International
Surplus Lines Insurance Co.,”" which
was found to have effectively waived

the insured’s right to assert the attor-
ney-client privilege even after the
parties had become adverse.*

The North River court rejected
the reinsurer’s argument, holding
that a standard access to records
clause, without more, does not
constitute a waiver of the attor-
ney-client privilege, and that the
reinsured could withhold legal
advice that may have been obtained
“with a reasonable expectation of
confidentiality.”® As long as the

reinsured has been forthright in
making available to its reinsurer
all factual knowledge or documen-
tation in its possession relevant to
the underlying claim or the han-
dling of that claim, it has satisfied
its obligations under the [access to
records] clause.>*

Limits of case rulings. Reinsur-
ance disputes are usually arbitrated
before persons experienced and
knowledgeable in the indus-
try. Thus, reported decisions do
not always reflect how an arbitra-
tion panel may view the issue. In

addition, many reported cases do
not squarely address the potential
for a right of access or waiver to
exist through a course of dealing or
custom and practice between the
parties.”® Nor do they rule out appli-
cation of the “at issue” exception to
the attorney-client privilege, which
can apply in certain circumstances
and is highly dependent on the facts
of the particular case.’® Also, dif-
ferent considerations may apply to
reporting to reinsurers in the course
of an underlying coverage dispute

versus a reinsurer’s right to discovery
in the context of a subsequent claim
for reinsurance after the underlying
coverage dispute is fully resolved.
Finally, none of the cases appears to
involve circumstances in which it
may be necessary for the insurer to
disclose certain privileged informa-
tion to establish a right to payment
under the reinsurance contract.””

Court decisions addressing the
discoverability of reinsurance infor-
mation often turn on whether the
parties had a reasonable expectation
of confidentiality.’® While industry
custom and practice may have some
role to play in understanding the par-
ties’ reasonable expectations, court
perceptions are dictated more often
by the parties’ statements and actions
measured against the applicable law
governing privilege and confidential-
ity. Where the parties’ positions and
expectations do not match up with
the strict legal requirements for estab-
lishing and maintaining privilege,
parties may find themselves exposed
to discovery of communications
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that they presumed were confiden-
tial. For this reason, it is imperative
that parties understand the rules for
determining what law applies to their
communications with reinsurers and,
where possible, designate a law that
provides the strongest protection
against disclosure and unintended
waiver. )
Governing law: Forum state or
another state? Determining what
law will govern issues of privilege is
not as clean and easy as it seems.

| Where st

fate law ¢

| law of the
another state

of Evidence provides that, “in civil
cases, state law governs privilege
regarding a claim or defense for
which state law supplies the rule
of decision.” Thus, in a diversity
action, where claims of coverage
and contribution between insur-
ers are governed by state law, state
law would govern application of
the attorney-client privilege. (This
is in contrast to the work-product
doctrine, which is governed in all
instances by a uniform federal stan-
dard embodied in Federal Rule of
Civil Procedure 26(b)(3).)%
Where state law governs, the
court must decide whether to look
to the law of the forum state or
the law of another state with a
| relationship to the privileged com-
munications. Section 139 of the
Restatement (Second) of Conflict
of Laws (Restatement) addressing
choice of law for privileged commu-
nications states in pertinent part:

\
‘ Rule 501 of the Federal Rules
|

(2) Evidence that is privileged
under the local law of the state
which has the most significant
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relationship with the communi-
cation but which is not privileged
under the local law of the forum
will be admitted unless there

is some special reason why the
forum policy favoring admission
should not be given effect.®!

The rationale for this rule is
described as follows:

The state of the forum will wish to
reach correct results in domestic

s, the court
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litigation. It will therefore have

a strong policy favoring disclo-
sure of all relevant facts that are
not privileged under its own local
law. On the other hand, the state
which has the most significant
relationship with the communi-
cation has a substantial interest
in determining whether evidence
of the communication should be
privileged. It is also the state to
whose local law a person might be
expected to look for guidance in
determining whether to make a
certain statement or to make cer-
tain information available.®

[t is also important to recognize
that choice of law is not a one-
size-fits-all issue. “Courts are not
bound to decide all issues under the
local law of a single state.”® The
process of applying the rules of dif-
ferent states to determine different
issues—commonly referred to as
depecage—has been recognized and
adopted by courts in many states.5*
In such jurisdictions, “[a] conflicts
analysis must be undertaken on
an issue by issue basis . . . when an

actual conflict of law arises.”® This
approach favors the particularized
evaluation of privilege as it relates to
reinsurance.

Reasonable expectations.
Among the factors that the
forum will consider in determin-
ing whether or not to admit the
evidence are (1) the number and
nature of the contacts that the
state of the forum has with the
parties and with the transaction
involved, (2) the relative material-
ity of the evidence that is sought to
be excluded, (3) the kind of privi-
lege involved, and (4) fairness to the
parties.®

The last factor encompasses rea-
sonable expectations of the parties.
As the comments to Restatement
section 139 note,

[t]he forum will be more inclined
to give effect to a privilege if it
was probably relied upon by the
parties. Such reliance may be
found if at the time of the com-
munication the parties were aware
of the existence of the privilege in
the local law of the state of most
significant relationship. Such reli-
ance may also be found if the
parties, although unaware of the
existence of the privilege, made
the communication in reliance
on the fact that communications
of the sort involved are treated in
strict confidence in the state of
most significant relationship. In
this latter situation, the fact that
the communication was of a sort
treated in strict confidence in the
state of most significant relation-
ship was presumably a result of the
existence of the privilege. Hence,
in a real sense the parties could be
said to have relied upon the privi-
lege although ignorant of it.5”

Expectations denied: Default to
law of forum state. Unfortunately,
even when parties do attempt to
document their reasonable expec-
tations, their expectations may still
be thwarted if the issue is decided
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in a forum different from the one
that they assumed would control.
As noted above, Restatement sec-
tion 139 provides that a court may
still apply the law of the forum
state “unless there is some special
reason why the forum policy favor-
ing admission should not be given
effect.” In some cases, courts will
default to the law of the forum state
without any analysis of the Restate-
ment factors. Even those courts that
do consider choice of law often find
(based on cursory analysis) that
there is no actual conflict of laws or
that application of the differing rules
would not lead to varying results.
Analysis upholding reasonable
expectations. 3Com Corp. v. Dia-
mond II Holdings, Inc. is an example
of a case in which a court did con-
duct a choice of law analysis in
resolving issues of privilege.®® The
case involved an alleged breach of
contract and application of the ter-
mination provision in a merger
agreement. In a motion to com-
pel, Diamond challenged 3Com’s
decision to withhold merger com-
munications between 3Com and
its attorneys that also involved its
investment banker, Goldman Sachs.
In previewing the issue, the court
noted thus:

This particular challenge raises

a choice-of-law dispute over
whether Delaware or Massachu-
setts law should apply. 3Com
would apply the law of Delaware,
which extends a wider privi-
lege for communications made
between a client and its attorney
in the presence of an investment
banker than that recognized by
Massachusetts.”

In its analysis of the issue, the
court sought to determine which
state had the more significant
relationship to the challenged com-
munications.” The court recognized
that the commentary to Restatement
section 139 favored Diamond’s posi-
tion that Massachusetts law would

apply. The court accepted that the
relationship between 3Com, its
counsel, and its investment bank-
ers was centered in Massachusetts,
noting that the communications
between 3Com, its attorneys, and
Goldman Sachs personnel took
place largely in Massachusetts; that
3Com was headquartered in Mas-
sachusetts; and that key provisions
of the merger agreement were nego-
tiated, and the merger agreement
itself was finalized, in Boston. The
court nevertheless found that Dia-
mond’s arguments focused on the
location of the communications was
unpersuasive where the parties had
selected Delaware law to govern and
interpret the merger agreement and
had consented to Delaware as the
exclusive jurisdiction for disputes
arising out of the merger agreement.

The reasoning behind the court’s
holding is instructive of the role that
the parties’ reasonable expectations
should play in determining privilege
and waiver issues:

Delaware has a considerable inter-
est in ensuring that corporate
entities seeking a business combi-
nation under its laws may expect
consistent and predictable treat-
ment when appearing before its
Courts. Most mergers and other
important corporate transactions
necessarily entail the involvement
of business people, attorneys, and
financial advisors located through-
out the country, if not the world.
[Diamond’s] focus on the commu-
nications’ location, if followed,
could foster inconsistency in a con-
text where predictability is at a
premium. Indeed, while the record
shows that many of the challenged
communications originated or
were received in Massachusetts,
several others both originated

or were received outside of that
jurisdiction. Applying Delaware
law in this context would avoid
the uncertainty generated by the
varying loci of communications
involved both in this case and

others like it. This, in turn, would
foster predictability for parties to
major corporate transactions that
have availed themselves of Dela-
ware law.

In sum, Delaware is the state with
the most significant relationship

to the challenged communications
because it has considerable interest in
vindicating the reasonable expecta-
tions of those parties that engage in a
merger under Delaware law; it fur-
ther has an interest in defining the
scope of those reasonable expecta-
tions. Because Delaware is also the
forum state, its laws will apply.”!

The 3Com court noted that the
decision to apply Delaware law was
also consistent with the general
choice of law policy objectives set
forth in Restatement section 6, which
“directs the Court to consider,
among other factors, the protection
of justified expectations, certainty,
predictability and uniformity of
result, and ease in determining the
law to be applied.””

A court applying these same
considerations to communications
with reinsurers would first look to
the reinsurance agreement itself
and any governing law designation
included therein. The court would
also consider the parties’ designa-
tion of a forum for the resolution
of disputes as evidence of the par-
ties’ reasonable expectations that
such forum’s laws would apply. Only
in the absence of such clear indica-
tors would one look to other factors,
such as the location of the cedent’s
operations, to determine the state
with the most significant relation-
ship to the communications with
reinsurers.

c

Despite the unpredictability
surrounding how requests for rein-
surance information often are
resolved by courts, there are steps
that insurers and reinsurers can take
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to improve the likelihood that their
communications receive the maxi-
mum protection possible.

As a starting point, parties should
be proactive in understanding which
state laws could potentially apply
to an insurer’s communications
with reinsurers, and determining
which of the potentially applicable
laws is most beneficial to protecting
against discovery based on disclo-
sure to reinsurers. This may be easier
said than done, particularly in juris-
dictions where the law of privilege
and waiver has not been resolved,
or even tested. Nonetheless, par-
ties should be aware of and account
for any material variations in how
different states view the scope of
the common interest doctrine and
waiver based on disclosure to third
parties. In making these assess-
ments, parties should keep in mind
the comments to Restatement sec-

tion 139:

[T]he forum will be more inclined
to give effect to a foreign privi-
lege that is well established and
recognized in many states than
to a privilege that is relatively
novel and recognized in only a
few states. The forum will also be
more inclined to give effect to a
privilege which, although differ-
ent, is generally similar to one or
more privileges found in its local
law than to a privilege which is
entirely different from any found
in the state of the forum.”

Second, once it is determined
which of the potentially applicable
laws is most favorable to the exis-
tence and preservation of a privilege,
insurers should take steps to ensure
that their reinsurance operations and
communications are structured to
take full advantage of these laws.”
An insurer might consider entering
into mutually acceptable nondisclo-
sure agreements with its reinsurers
that document the parties’ under-
standing and expectations: (1) that
the documents disclosed are and
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should remain confidential; (2) that
the disclosures are made pursuant

to and in furtherance of a common
interest; and (3) which state law will
govern privilege issues, recognizing
that most courts will honor such pro-
visions in contracts as long as they
do not conflict with public policy.”
In some circumstances, the rein-
surer may even consider invoking
the right to associate in the underly-
ing defense—a right afforded in most
casualty reinsurance contracts—to
reinforce the understanding that the
parties’ interests are aligned.

Third, parties should be
thoughtful in their designation of
information as confidential, recogniz-
ing that courts are less likely to find a
reasonable expectation of confidenti-
ality where the parties take an overly
inclusive approach to designating
documents as confidential and make
no attempt to differentiate between
information that does not warrant or
require protection and information
that is genuinely confidential.

Last, avoid conduct that could
waive or undermine the perception
that a document is confidential or
that a particular state law will apply.
At the heart of many decisions find-
ing a privilege to have been waived
is a casual approach to protecting the
document from disclosure to outside
parties. Recognize also that where a
party acquiesces to the application
of a certain state’s law in briefings
and at trial, such acquiescence is an
implied stipulation that that state’s
law should apply and constitutes a
waiver of that party’s right to argue
otherwise.™ Finally, parties may
take positions that place privileged
communications squarely at issue,
increasing the likelihood that a court
or arbitration panel will require dis-
closure of the communications in the
interest of “an equitable, complete

and truthful resolution of the issues
raised.”” W
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