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Many courts have recognized this 
exception, concluding that disclo, 
sure of privileged communications 
and documents to reinsurers does 
not constitute a waiver of the priv, 
ilege.32 For instance, in OOIDA 
Risk Retention Group, Inc. v. Bar, 
deaux,33 the federal district court in 
Nevada, applying California law, 
found that emails sent to a reinsurer 
discussing the underlying lawsuit, 
coverage issues, reserves, and the 
budget from outside counsel were 
prepared in anticipation of litigation 
and properly withheld on the basis 
of privilege, rejecting the claimant's 
argument that the communica, 
tions with the reinsurer were not for 
the purpose of obtaining or provid, 

ing legal advice.34 The court found 
explicit support for its ruling in Cal, 
ifornia precedent and provisions of 
the California Insurance Code man, 
dating full disclosure of information 
to reinsurers.35 

Other courts have adopted a nar, 
rower view of the common interest 
doctrine. In Aetna Casualty & Surety 
Co. v. Certain Underwriters at Lloyd's 
London, the court held: 

[A]ny "common interest" privilege
must be limited to communica,
tions between counsel and parties
with respect to legal advice in 
pending or reasonably anticipated
litigation in which the joint con,
suiting parties have a common
legal interest .... It may not be 
used to protect communications 
that are business oriented or are of 
a personal nature.36

The court thus concluded that the 
reinsurance relationship alone could 
not establish the existence of a 
legal privilege. Similarly, in Regence 
Group v. TIG Specialty Insurance 
Co., the district court held that "an 
insurance company can be con, 
strued as waiving any privilege if 
it has shared its counsel's docu, 
ments with a reinsurer when the 
parties' interests are not aligned."37 

However, decisions finding that 
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disclosure of privileged information 
to a reinsurer constitutes a waiver of 
the privilege are still in the minority. 

Another significant discovery 
ruling with potential implications 
for cedents and reinsurers is U.S. 
Securities & Exchange Commission 
v. Herrera.38 In Herrera, the District
Court for the Southern District of
Florida was asked to decide whether
"oral downloads" of otherwise,
protected attorney work,product
information provided to regulators
and auditors for a company under
a U.S. Securities and Exchange
Commission (SEC) investigation
constituted a waiver of the privilege.
The materials in question consisted
of detailed notes of witness inter,
views conducted by outside counsel
as part of the company's investiga,
tion into the accounting issues at
the heart of the SEC investigation.
The defendants in a subsequent
SEC enforcement action sought to
subpoena the interview notes and
memoranda prepared by the law
firm, claiming that any privilege
attaching to them had been waived
when the information was commu,
nicated orally to the SEC.39 While
the case does not deal with rein,
surance information directly, the
manner in which the information
was communicated, i.e., through
oral downloads, is a method often
used by insurers for communicating
to reinsurers sensitive informa,
tion relating to ongoing underlying
litigation.

In ruling on the issue, the court 
focused not on whether privileged 
information was disclosed but rather 
to whom the disclosure was made. 40 

According to the court, 

work product protection is 
waived when protected materi, 
als are "disclosed in a manner 
which is either inconsistent with 
maintaining secrecy against oppo, 

nents or substantially increases 
the opportunity for a potential 
adversary to obtain the protected 
information. "41

The law firm, for its part, did 
not dispute that the disclosure to 
the SEC was one made to an adver, 
sary.42 It contended, instead, that 
there was a meaningful distinction 
between the actual production of 
a witness interview note or memo 
and providing the same or similar 
information orally, and that the lat, 
ter did not amount to waiver.43 The 
court rejected this distinction, find, 
ing that the oral downloads were 
not "detail,free conclusions or gen, 
eral impressions" of the interviews 
but detailed descriptions of the 
substance of 12 witness interviews 
that were the "functional equiva, 
lent" of the actual witness notes 
and memoranda, and ordered them 
produced. 44 

When it came to disclosure of 
the same materials to the outside 
auditor, however, the Herrera court 
took a different view. The court 
recognized that an independent or 
outside auditor typically shares a 
common interest with the corpora, 
tion (and its law firm) for purposes 
of the work,product and waiver 
doctrines, such that documents 
shared with Deloitte were pro, 
tected from disclosure.45 Notably, 
the court came to this conclusion 
despite efforts by the defendants 
to portray Deloitte as a "potential 
adversary" based on Deloitte sub, 
sequently entering into a tolling 
agreement with the SEC regarding 
its own conduct. In rejecting the 
adversary designation for Deloitte, 
the court observed that the request 
for a tolling agreement occurred 10 
months after the law firm shared 
the results of the interviews with 
Deloitte, suggesting that it is the 
party's status at the time of the dis, 
closure that is dispositive.46 Equally 
important to the reinsurance con, · 
text, the court noted that even if 
Deloitte was a potential adversary 
with the company on one issue, it 
had a common interest for other 
purposes, and thus the common 
interest exception to waiver still 
applied.47 
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